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PROPOSALS TO COUNTER CONTINUING
RESISTANCE TO THE IMPLEMENTATION
OF EX CORDE ECCLESIAE!

DaviD L. GREGORY"
CHARLESJ. Russo™

IIf the bishops decide to face Rome rather than their people,
it moy not be all that bad. Trustees, administrators, faculty, ana
students can find some wiggle room until the document {Ex Corde
Ecelesiae] moves slowly to a back shelf and a new [Plope writes
something that rescinds it. A few wacky bishaps will try te
tmplement the specifics. Most will hope that it just sits on the
shelf in the president’s office, gathering dust.™

* Professor of Law, St. John's University. J 8.1, LL M., Yale University; J.1.,
University of Detroit; MBA, Wayne State Tniversity: B.A., The Catholic
University of America. This article was supported by a St. John's facully summer
ressarch grant. We thank Archbishop John C. Favalera, Archdineess of Miami, and
Rev. James L. Hef, S.M., Chancellor of the University of Dayton, for helpful
tomments upon an earlier draft. We also thank evervone who offered constructive
suggestions upon our presentation by invitation at the Jesuit Curia in Rome on
June 30, 2000, -

" Professor, Department of Educational Administration; Adjunct Professer,
School of Law, ang Fellow, Center for International Programs, University of
Dayton, EdD:, JD, B.A., St John's University; M. Div., Sominary of the
Immacuiate Conception.

! Pope John Pawl I, Apostolic Constitution on Cathelic Universities: Ex Corde
Erelesiae {Aug. 15, 1980}, in CATHOLIC EJHIVERSITIES 18 CHURCH AND SOCIETY: A
PIALOGUE oW EX CORDE ECCLESIAE 299 Giohn P. Langan ed., 1993} [hereinafter &x
Corde Heclesiael. Ex Corde Ecefesine ia Pope John Paui IT's Apostelic Constitution,
issued on’ August 15, 1950, regarding all Catholic institutions of higher education,
An Apostolic Constitution s a Papal document desling with a matter that is of
importance for the universal Church, See Apostolic Constitution, in HARPERCOLLINS
ENCYCLOPEDIA OF CATHOLICISM 76 (Richard P. McBrien ed., 1595} “Ex Corde
Ecclesfce” are the opening Latin words of the document, trensiated as Born From
the Heart of the Church. Thers is voluminous literature on Ex Corde Eeclesize. Muost
of the commentary consists of individuat £ssays. Some of the most impressive essays
izclude those appesring in Symposium on Ex Corde Ecclesine, 25 J.C. & UL, 645
{1999}, end James Tunstead Burtchaell, Everything Vou Need to Know About Ex
Corde Eeclesine, CRISIS, JulyfAug, 1999, at 16,

* Tim Unsworth, Wiggle fisom, Common Sense Will Save Church From Ex
Corde, MAT'L CATH. REP., Nov. 5, 1009, at 16, 17; see also infra note 25 {discussing
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1. APOCALYPSE (RIGHT!) NOwW!

Constitutional law professor Larry Flynt, notoricus Hustler
nagazine publisher and pornographer, begins teaching bhis class
+ the Catholic Law School. He opens his first class session, not
vith a prayer, bui by grabbing his crotch and declaring, “the
Caiholic Church] has bad its hand on our crotch for two
housand years.™ Hell on earth? Weil, yes.” Beyond all
magination? Unfortunately, no. Save for the fact that Mr.
Fiynt does not have a law degree, Mr. Flynt addressed
\pproximatety nine hundred Georgetown University students on
ypril 30, 1999, and opened his distribe with the above remarks
wnd actions.! Despite the protestations of Cardinal Hickey and
the Archdiocese of Washington, D.C.5 Georgetown University
sdministrative bureaucrats perversely defended Mr. Flynt’s
lepraved charade as the exercise of protected “academic
freedom.” In ihe spring of 2000, however, the retirement of

statements mede by Rev. Richard P. McBrien, the Crowley-O'Brien Walter
Professor of Theology et Lhe University of Motre Dame, indicating that he does mol
intend to comply with Ex Corde Ecclesioe). We stand in complete opposition o
Unsworth and McBrien :

3 Julia Duin, Fiynt Stirs up Georgetown; Porn Publisher’s Visit Leaves Campus
Cotfolice Furiows, WasH, TIMES, May 1, 1589, at A2 (guoting remarks made by
Larry Fiynt during a lecture at Georgetown University); see afsa Caryle Murphy,
Archdiocese Blasts Taff by Fiynl of Georgeforen; Aboul S0y Hear Publisher of
Hustler, WasH. PosT, May 1, 1999, at B27 (calling the Georgetown University
decision to allow Flynt to speak “unbelievable’™ and “indefensible,” Anxiliary Bishop
Wiliam Lori said, “Inlo Catholic university should provide a platform which
furthers the dagradation of women, immoral behevior and the anti-religious
opinioes NMr. Flynt represents”), Martin Van Der Werl, Georgefoiun’s Growdng
Fuains: Enger Applicants, Trouwbled Finances, CHRoN. HIGHER EDUC,, Jan. 28, 2000,
at A38, A39 (“[Georgetown] University officials say they would have rather not had
Mr. Fiynt spesk on the campus, but defended his right te be there."). Daniet H.
Porlerfield, Georgetown Vice Prasident for Cammunications and Public Affairs aod
Chief of Staff for Georgetown University President Rev. Leo J. O'Denovan, 5.4,
indicated that: “ “We don't accept snybody's premise that we are somehow less
Catholic because we are more diverse or more committed o academic freedom . . .,

That means sometimea a controversinl speaker will be on campus.’ ” Jd.; see alka,
Georgefown Exorcised, WALL ST. 1., Apr. T, 2000, at W17 {criticizing editors of the
Hoya, the Georgetown Universily newspager, and University officialy for censoring
a shudent written article critical of a performance of “The Vagina Monologues” on

the campus).
4 Qgp Duin, sipra note 3, al A2,

§ See Murphy, supra note 3, at B27.

6 Yan Der Worf, supm note 3, ab A3D (guoting Daniet B Porterfield,
Gaorgetown Vice President lor Communications and Publie Affairs and Chiel of
Siafl for Georgetown Universily President Rev. Leo J. {rDonovan, S5.1.}. Georgetown
University i3 no stranger Lo controversy involving the impropriety of varicus
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Georgetown University President, Rev. Leo O'Donovan, S.4J., was
ﬁnn?unoed. The Holy Spirit moves in mysterious waysi and
:Gnds ways are not man’s ways. Pope John Paul II was c;ither
. gorrect, or incorrect, regarding the need for the revitalization of
; the Cathqlic identity of the Catholic coileges and universities. If
he was incorrect, there would have been no need for the
ramulgation of Ex Corde Ecclesine. Notorious incidents such as
 those at Georgetown University prove that the Pope was, and is
; correct. - , '
- After the pitched battle fought by many “Catholic”
university bureaucrais prior to the bishops’ everwhelming 223 to
1 ':rute on Nevember 17, 19597 in favor of the propeosed norms®
7 jesigned to implement Ex Corde Ecelesiae® and to restore
* preserve, and enhance the Catholic identity'® of the 235 Catholic
d ol]ege.s and universities in ithe United States,” the continuing
, campaign of university resistance io Ex Corde Ecclesioe may be

* uctivities on its campus. See Gay Rights Coalition of Georgstown Uni
: Georgetown Univ., 536 A.24 1 (D.C. 1987) (holding that while the uaﬁﬂzrti?;d?;rﬁ:i
have ta grant uﬂim?l recogailion to a homosezual student group, Lhe Universit
could not deny tangﬂ:tle I::eneﬁts to the group based on the sexual orientation of il;i::r
. members); see afso Kit Lively, A Debote Guer Crucifives Provokes Larger Questions
af Geargetm.?n {i., CHRON. HIGHER EBUC., Moy, 2B, 1597, at A4S (disenssing th
: lm:f of crucifixes in the context of the University's Cathuli'c. identity}. g
- Gn Movember 17, 15899, at the hfsh:tps' annual Bl meeting, the bishops votad

o 31 (o approve the draft application of Ex Corde Fecfesiae to the United
tates. See Jerry Filtresu, (7.8 Bishaps Address Hniversities, BROGK. TABLET, Mov
7, 1989, at 1, 18; Gustav Niebuhr, Bishops Vote for Stricter Ties with 175 Ca'«:ﬁah'c;
ofleges, MY, TIMES, Nov. 18, 1999, at Al; Thomas J. HReese T.F.ae- Bishops"
Hﬂ.rlffﬂfl_!m, ﬁMEm{?ﬂ, Dee. 4, 196D, at 3. The Vatican approved lh’e .5, bishops®
Vappllcall;mn norms in May, 2000, Sze Beth MeMurtrie, Vaticen Hack.; ii’u.fes fl'}
Lﬂﬂﬂ:ﬂ{;ﬂhe Colleges, CHROW, HIGHER EDUC., June 8, 2000, i
he norms are the proaduct of years of drafting and debate, after i
1 jected as _msuﬂiclent. the hishfrps’ 1986 proposal to implement -.;_-?x Cﬂr;"ewﬁ.‘:::a.'te];ii
i ’fha United S?ates. See MWiebuhr, supra note 7, at Al Antheny Cardinal
t; Pevilacqua nf‘ FPhiladelphia led the successful 1999 initiative to strengthen ihe
-nur[:s;:: ﬂi:;gﬁimg{;mﬁun of Ex Corde Ecclesige in the United States

NFERENCE ; clesi
Wﬂcgiﬂu ATon, Con Stat; ugﬁggfﬁTHGLIc BisHOPS, Ex Corde Ecelesiae: The
. See, e.g., Peter C. Phan, To Be Catholic or Not To Be: ] f
CC!I.FIDIH:_ fdefamy and Religious Edwcation Today, ZB:- ﬁ{f&lﬁgﬁ;ﬁis‘;ﬂf{?‘;}g
[dlsil:ssmg different perceptions of what it means Lo have a Cetholic identity)
. For background infarmation en Calholic wniversities in the Unit&: -Stale
- ;;CECGATH{]LIC UNIYERSITIES ¥ CHURCH AND SOCIETY: A THALOGUE ON Ex C[}RDEE:.
7 AHE;E:EEE {E;Ifﬁzﬁ-lﬂéf?ﬂ :fm I%E;?}};1£§vén J. ¥BRIEN, FROM THE HEART OF THE
: DUCATION AND I

.[1994); THE CHALLENGE AND PROMISE OF A CATHOLIC Umvs;:sﬁl:ﬁcr‘gmfﬁtuﬁ

Hesburgh ed., 1994 - .
Wnivtretion) } {exploring selutions io contemporary problems of Catholic
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Church. Some Catholic universities’ bureaucracies may continue
B to appoint apostate, anti-Catholic administrators, who will, in
$turn, meticulously avoid recruiting Catholics for new faculty
Eopenings!® and, just as diligently, aggressively recruil those
Elikely 1o share antipathy toward Ex Corde Ecclesine’® At the
fsame time, some Frustees at Catholic universities may remain
Eoither actively complicit with, or prefer to remain blithely
goblivions to, these insidious schemes?  These are not
'ghtmarish, jmpossible future scenarios. Rather, these are but
Eome of the more egregious examples in the parade of self-
anflicted horribles still afflicting Catholic legal education.?!

Some bishops, meanwhile, may continue to grossly
nderestimate the depth of embedded, smoldering resistance to
[&x Corde Ecclesiae. Alternatively, those bishops who realize ail-
J"we]l the entrenched oppesition to ithe implications of Ex
tde Ecclesine may be tempted simply to wash their hands of

less overtly confrontational for the foreseeable future.’? Ex
Corde Ecclesine’s powerful opponents,’® however, may continue
to corrode Catholic law schools'! fromn within, to further bleach
the whitening sepulchres. Some eagerly await the death, or
retirement,’” of Pope John Paul II, resentful of his orihodoxy:
and his defense of the Magisterial” authority of the universal

14 The batile over Ex Corde Ecclesine has been underway for several years. See,
e.g., Reth McMurtrie, How Cathalic Shonid Cutholie Colleges He? CHRON. HIGHER
Epuc., Sept. 17, 1999, at AlG. For sdditional background, see Hil Lively, L5
Hishops Endorse the Vatican's Palicy Statement on Catholic Colleges, CHRON,
HiGHER EDuc., Moy, 22, 1996, at A8,

12 There are many coitics of Ex Corde Ecclesine. Our primary focus is en tha
first blec of critics who, under the guise of academic freedom, pluraiism, andfor
vague notions of inclusiveness, decry the vesy foundations and values upon which
all Catholie institutions of higher leerning, oot just Jaw schools, are founded. See
Unsworth, supra note 2, st 16-17. Our eritical comments are not directed primarily
at theologiang and ofher academics and professional organizatiens, sach as the
Association ef Catholic Colleges and Universities (ACCUY, who generally seek
legitimate discourse with the bishops, While there aré significont theological isaues
al stake, many theologians, especially those in the religious lifz who hove iaken
vows of obedience, are going 1o have to decide whether their loyalty vests with the
Church or their academic discipline, especially when guidelines are developed
leading to the need to acquire & Mandatam, or mandate, 1o teach theology from -
iheir local bishops, See Niebubr, supra note T, &l Al: sez also Una M. Cadegan et g1,
Bear Bishops: Open letter on Ex Corde Errlesige, COMMONWEAL, Nov, 5, 1989, at 18
{canlaining &n open letter from faculty and administration at the University of
Dayion including Una M. Cadegan, Associate Professer of religious sludies, Brother
Raymond L. Fitz, President, John 0. Geiger, Provost, Father James L. Heft,
Chancellor and University Professor of faith and culiure, gud Terrence Tilley, -
Chairperson of religiens studies, urging the bishops to move slewly in implementing
Fx Corde Ecelesige); J. Donald Monan & Edward A, Malloy, ‘Ex Corde Beclesiae' W Leshian theorstician and same-sex mamiage advecate Mary Becker was
Crentes un_fmpasse, ﬁ.h{l?:itlt:ﬂ, Jan. 30, 19559' at ﬁ: . i muited from the University of Chicage Law School facully by Lhe DaPaul

1 While our Catholic faculty affirmative action hiring propasal, see infra Parts  University Coilege of Law, & Cathalic Vincentian University Law School. Sze M
11, 1§, E.'[J}.i]]'.EE equally zs well to all unils of Catholic collages and universities, we ;3§ Roi or, Patriarehy and fn.eqliﬂﬁfj.r: Towards & Substentive yfli'em;':tis:n m;iiEiBRU CTI?
have particularized it especially to Catholic iaw schools. Our remarks reflect our : [LxoaL F. 21 (1999) {suggesting a number ol policy changes incl .E] - .
OWT eXpPETIENCES AS, respec_tiv&ly, professors of law and educaiion for thirty years, ; ' g the right to marry), Mary Becker ijen ifjr::?i! ) TEJBT;;'I:‘“%
and ;s graduates of Catholic law schoola. o . ndation, 8 UCLA WomEN's L.J. 165 (1098) '[arguing ‘Ehr greatg;: acceplance ‘;f

_Althnugh he subsequently backed of, claiming that he had befen misguoted, hien relationships). Becker was promptly appointed as Lhe Chair of the Facull;
Archbishop Karl Lehmar, head of the_[}erman Cnnfgrence of hishops, and tments Committee by the Dean, Teree Foster, a gradoaie of the Lo !}’
propenent of such reforms as female priests and married clergy, guggested the sity Chicago Law School, a Jesuitf Catholic sch "1 ir F & Loyola
because the Church needs a sicong leader, Pope John Paul It ghould retire if his ief of the Loyola Law Jﬂ'l.'ll'l"lﬂl in 1976 oal, where Foster was Editor-
hesllh prnbleu_:-s prevent him from performing his duties. See Howard Chua-Eean, 8 The lead editoriai in the October ‘15 1999 issue of DePatdia, th
Is He the Retiring Type?, TiME Jan. 24, 2000, at 60; Joln Travis, Suggestion peper at the Catholic Vineentian DoPaul Uni:er:ity inméit:il{.:al £ Stl'ﬁ::;
Resr_lg;ug;:nﬁz:np;&eg;s };‘rema;tum, B-“_,?f“' TSB.LE'I" J;“' 15, 203“‘;‘:1’ N . aul g8 o mode! for toleration and acceptance of homosexuality. Seegﬂ Ii]e?’ani s
Tmigs, July 24 Eg’;g;a al :];%;" opeilf:'tgthenps TP {E-r ome on 18 DISAAPs, end Proud, WanpEnes, Nov. 18, 1999, at 3. DePaul celebrated National

S, ' : iscussing the Pope’s efforts to tighten his contro} of ng Out Week by, among many events, 2 pajama parly announcing the wi
bishops' conferences around the world), see also Pope Juhn Paul T, Address of John “Moet Out Person on Campua”™ conte .t. Id party anpouncing the wiase
Faul II ta Members of the Ausiralian Conference of Bishops on their “Ad Liminn 8 The lack of leadershi ::1 C::I?aiiﬁc education is b L.
Apostoforum” Zenit Mews Agency, (Dee. 14, 1598) dtthMww.petersnet-nEl-'_ lleges end universities. See Pﬁ]’ldrﬂw M. Greel:yi;tzﬂir;oist};’:;;o?;&;i Iﬁﬁ:fir;ui

researchiretrieve cfm?recnum=TEa>. : : ;
i1 he WMagisterivm is the official leaching office and authority of the Cathalie g:mﬁ ff:ﬂist:amcsem& h:;:;ir;éﬁ:iiiz}zm (decrying the lack of leadership

arch. See Francia A. Sullivan, Mogisterium, in HARPERCOLLING ENCYCLOPEDEA
MOATHOLICISM 806 (Richard F. McBrien ed., 19895k GR. MalLOME, 5 NEW
LATHOLIC ENCYCLOPEDIA 332 (1967} (describing the role encyclicals play in the
B agisterium); Pope John Paul I, Magisterinm Exercises Anthorily in Christ’s
g Name, Address to Cangregation for Hhe Doctrine of the Faith, 24 Nov. 1995 {visiled
ffan. 1, 2001) <htipiwww.ewincomfibrarypapaldoopd5 1124 Lhim>.

For a discussion on how an entire faculty, not just members of a theology
arlment, determine how a college or wniversity maintains ils Catholic idenlity,
e¢ Chinrles Zech, The Foculty and Catholic Instituttonad Identity, AMERICA, Way 22,
3 B'BB, ot 11, see oise Charles E. Curran, The Catholic Idemtity of Cuthole
BE ngiitutions, 56 THEOLOGICAL STUDIES No. 1 at 30 {1987).
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their pastoral leadership obligations and op oriunities.22 Unless jreaucracies are i - .
part.inr:.llarly tmublesot!l:e t,hgeologians“ atp local universities?t jadherence to Ex C:E:-;]:Eﬁ;:s'i;ihfhz??ﬁﬁhf;]]y P}:nclalm fa
explicitly refuse to comply? with Ex Corde Ecclesiae, thereby Whatsoever will change, and the;:eby presel-qn ing that not.,hm
rendering confrontation anavoidable, some bishops may he Rs-(un)usual. Many faithful Catholics who ie t;:an'fpus busines
thankful to be left alone, save for the occasional ceremeonisl areves?} of academe (and elsewhere) ende abor in the grove
commencement pageant. This lack of, or inadequate, response he Faith are consequently left com ]emiavnnlng .tﬂ witness t @
from some bishops is exactly what resistant academic bendoned by their bishops to deal a}i]une i;}:‘ Il:_elagle to, an%
uiniversity bureaucracies and administrators. . hostile Catholi
Sadly, Catholics whe are commitied to the witness of th™
Faith are sometimes effectively rendered persona non grata all
peulty and as faculty candidates. Catholic and nan—[!atl?;li 1 o
tuden.tsﬁ are at special risk of being deprived of an authc T
Oatholic educational ethos.?? Student applicants may cnn‘zi ]
o glance approvingly at the glossy highlighis in law schc:]
atelogues, touting commitment to Catholic values, usuai]('

—AT-NMNC

-

22 Archbishop Weaklond of Milwaukes, Wisconsin, who voted gpainst the
norms, stated, “[plrobably the tension Leiween hierarchy end theologians now i the
highest 1 have seen it* Miebuhr, swpra note 7, al Al {guoting Archhishop
Weakland).

23 I a rare display of backbone, or at least of a fear of litigation, administrators
at Bogton College, a Jesuil Catholic inslibution, refused to list the classes of
Professor Mary Daly whe, br iwenty-five years, barred men from her theology
classes at Boston College. Last year, & male threatened to file suit after she refused

to let him register for her class on feminist cthics. See Jfudge Denies Bid o Stop d ] ] 7
Retirement by Professar, CHRON. HIGHER EDUC., Jung 4, 1999, at A19; see also rased as education in the “tradition” of the religiou
Carey Goldberg, Facing Forced Retirement, Teonoelastic Professor Keeps on Fighting, munity operating the particular Catholic } - igion _
MY, TIMES, Aug, 15, 1599, at 13; Matt Kaniz, Juidge Rules Daly’s Classes can be i Larry Flynt and Fra Kissli ‘“-'m aw school. 2
Withheld from Roster, HAT'L CATH. REP., June 14, 1999, at 8 Kathae Pollitt, No ﬁti i thi HCE_S gsling?® analegs are indee =
Males Need Apply, MATION, Aug. 23, 1999, at 10. : perating within some Catholic law school faculties. They ma =
4 See fsely v. Capuchin Province, 880 F. Supp. 1138, 1150 (E.D. Mich. 1995} ach a wide range of courses with, at best. indiff; N Y ma =z
1t is well-settled that when a court is required to interpret Canon Law or internal ’ » Indifference, if no

[ vinly veiled——or open-— ili . )
church policies and practices, the First Amendment is violated because such judicial P hestility to the Catholic Church and it o

inquiry would constitute excessive government entonglement with religlon®);
McEnray v. 5t. Meinrad Sch. of Theology, T13 N.E.2d 334, 33637 tInd. Ct. App.
1899} {uphclding the dismisssl on jurisdictional grounds of a breach of coniract i
action of a professor at & Roman Caiholic seminary whose employment was
Lerminated, at least in part, becanse she signed & petition calling for the ordination
of women insefar as such public dissent viclated canon law and reguired her - :
removal Frem the facultyl, Scott C. Idteman, Tort Liability, Religious Entities, and -
the Decline of Constitutional Protection, 75 D, L.J. 219, 226-38 (2000} (discussing |
how courts cannot rule en clergy placement if cemon Taw is implicated).

5 The first public preminent proclemation of intended non-complionce came
from Rev. Richard P. McBrien, the Crowley-('Brien Walter Professor of Theclogy at
the University of Notre Dame. See Richard P. McBrien, Why 1 Shall Nai Beek o
Mandate, AMERICA, Feb. 12, 90040, at 14. In an interview on February B, 20K,
MeBrien not orly reiterated his intended refusal to seek a mandate, etating that,
*“I'm simply the first one to come out,” but also predicied that most of his colleagues
would slso refuse to do so. Theologion: Maost Prafs Will Skirt Bishops' Edict, DayToH
DalLy MNEwS, Feb. 9, 2004, at 34, see alco From the Heart of ihe Church in the
Olassroom, ST. JOHN'S 11, ALUMHI MadG., Spring, 2000, at 6, 7 {“Mercy Sr. Margaret
Farley, Professor at Yale Divinity School and Presidenl of the Catholic Theslogical
Society of America, told the Nationol Catholic Reporter that she'd talked to man
theologians who were ‘very worried’ about |Ex Corde Ecelesie's Mandatum’
requirement] "} Professor Farley has noted that: * ‘Clearly some theologians wha
see their tole as a kind of mission are pleased with this . .. . However the great -3
majority ere dismayed and worried, wondering what the consequences of this will 8
be. It will create & climate of snspicion nat conducive to scholarly work or i
education.’ ™ M.

]

'# For a discussion demonstrating the role of s
* LSS " fudents in ecarryi
'Eﬂ:;::ﬁgj}?;céggher' educalion, see William M. Watson, Pas?;;ﬂrﬁe;:;ﬁth
Educafion, AMERICA, May 22, 1999, at 7; see ofso 5 or
gwﬂﬁ:ll{ B}}-qFoE:usmg on Faith, NAT'L Cati. REp., Jan:. 15 ’1999 aﬁtuﬁ tudents Mor
Emfﬁme:aTheE:lm}?: Eunference nf Catholic Biskops Final Draft of Ex Card
o f;}wi:: n;_:: io the L-Fmtea.:i St_ates specificaily states: "Catholic student
e i et eE ]om a university llnst.ructirm in authentic Catholic doctrin
a0 practies land d - lejourses in Catholic deciring and practice should be wad
e e Lol uljenl‘& Nﬁ’I‘I{]NM_: CONFERENCE OF CATHOLIC BISHORS, Ex Cord
Hcele: Th pplication to the United States, art. 4(6Na}(b} (1999) S
B l:atal-ugs may prefer not to nse the term "Catholic, .
__put. off by terminalogy that is perceived as sectasan Henl
-more references ta the “Ignatizn™ tradition, for exampirl;t‘

350 ® Pronces Kissling, a former student at 8t John' i %
: ) . f : n's University w i
Imrmn:fnn g:::i;cgu? fnundecl_ and leads “Caiholics for Free CI:::;ZEI:E E‘gjs(;‘;;;? $
oy E:HL ees, :;: I:lgzé Think of Myself, In Seme Ways, as a Very Trudi'n'amxl &
mz‘l 008 *f‘]l P‘l;n. : 198-6, at-Sl:'}; The Cardinaf of Choice, Wasn, PoOsi =
fos. 2 '[mtir;g nnt nis aﬁ-. rlion rlgh'ts initiative is funded by nun-Ce{lhﬂ!ic s;nurce= %
Ko i obing u:;s;n at Catholics for Free Choice accepis money from l'Lﬂq
;3! Ol sowrces ;;Eu.mg the Ford Fqundﬂtinn}. Kissling has not been fu-rmal?- ”
£ - ﬂbser.ver st;s't.uscm'reutly ]ea?dmg an initiative to rescind the Holy See"
e fmsoryer st at the United MNations. See Teresa Malcolin, Campai o
phsoinst Vatican UN. fatus, NATL CATH. REP., May 26, 2000, at 8; S Sealty
Jiou ] -1 for Strong Vatican Voice in TN, WasH ‘I‘H.IE;S Jul.y ;}Eﬂm;;lly L\"I
. . 2, -
m

]
I
_|
m
1

* lest any applicants b
ce, alternatives iay b
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teachings. Same sex Iparriage practitioners gnd advocates, like
Professor Mary Becker at the Catholic Vincentian DePaul
Universiiy College of Law, chair faculty appointment
comnmitiees.®® Professor William Eskridge, in his latest bock,
Gaylaw,”® “analyzes” the practice within some segments
of the male homosexual S & M community of—quite literally—
“consensually” nailing one's own peniz to a board.3® At the
Annual Meeting of the Associetion of American Law Schools in
January, 1999 in New Orleans, Professor Eskridge publicly
thanked the Catholic Jesuit Georgetown University Law Center
faculty and administration for giving him a friendly academic
home for developing his “ideas” after he was denied tenure af the
University of Virginia Law School, and before he went off to
teach at his law school alma mater, Yale Law School ®

Everyone knows that there are virtualiy no Catholies
teaching at Yale, Harvard, or the other elite private or public
secular law schools.¥ Professor Mary Ann Glendon is tolerated,

0 See sepra note 19,
1 WiLLiaM N. ESHRIDGE,
CLOSET (1994).
32 See Richard A. Posner, Ask, Telf, THE NEW REFUBLIC, Oct. 1%, 1999, at 52, 55
{reviewing WILLIaM M. ESKRIDCE, JR., AVLAW: CHALLENGING THE APARTHEID OF
THE CLOSET (1999)). Pasner criticized Eskridge's view ihat
if two people want to have a relationship in which one infticts physical pain
on the other——Eskridge illuslrates with the practices of a homosezual S/
ing that included ‘nailing & man's penis td A beneh,” . . . then the infliction
of that psin nesd not be thought ccercive, even though the external
manifestations of the pain-inflicting act are identical 10 these of a vicleni
Tapa. -

Id.

Ji., GAaviaW: CHALLENGING THE APARTHEID OF THE

2 Vale dented the Christian Legal Society (CLS) the right to interview Yals
Law students through the on-campus Yate Law School Placement affice because the
LS “discrivninates” by requiving ene to believe in the Divinity of Jesus in onder to
of Chicage Law School regretiably
followed Yale's “lead.” See Michael W. McConnell, The New Estgblishmentarfanism,

aspire io be & CLS Iawyer. ‘The University
76 CHI-KENT L. REV, 453, 464 (2000).
2 Tt has been many years since

‘Power’ @ Concern for Some, MBNEAPOLIS-BT. PAUL STaR TRIBUNE, July

true. See Joseph Gallagher,
on the End, SUH {(Baltimore), Sepl.

grained prejudice in American culiure. And
anti-Catholicism as ‘the anti-Semitism of the

[Vol.74:629

the poet and essayist Poter Vierack called anti-
Catholicism ‘the anti-Semitism of the intellectnals.’ " Peter Steinlels, Cathalic
5, 1997, at
8B, Viereck’s actual words were that “Catholic-baiting is the anti-Semitism of the
liberals.” PETER VIERECK, SHAME ANTY GLORY OF THE INTELLECTUALS 45 (1963}
Wiile Viereck's words are misquoted regularly, the spirit of what he said remains
Stouching Toward Baltintore: Pope's Visit and Thoughts
10, 1995, at 7J (“In our own century, the
Listorien Arithur M. Schlesinger St. spoke of anti-Catheliciam as the deepest-
the scholar Peter Wiereck described
intellectuals.’ *; Joho Seiler, Pope's

2000  IMPLEMENTATION OF EX CORDE ECCLESIAE

barely, al Harvard.? Judge Guido Calabresi, now serving on t
United States Court of Appeals for the Second Circuit, contine
to -be- an adjunct lecturer at the Yale Law School® This sjC
quiz is an interesting exercise, for it yields a disturbingly shi L
list of prominent Cathelics who are teaching at elite secular LI
schools. Anti-Cathelicism within the elite law school faculties &
t'il'le epen and notorious “secret” of the legal academy.? There ¢ R
w:l'll:uszllgr nnl Catholics on the elite private and public secular 1
gchool faculties; there are onl i i

e es; Lher ¥ a few actively committed nc -

Some of the Nation's twenty-seven®® Catholic law school

FEET

Visit Unlenshes Attacks from Rig Media Using Pisguised Bigotry, BUFFALD NE
Aug. 15, 1993, al HE (*For weeks I've been reading almost daily attacks on |
.Eupe]laud the Catholic Church in the New York Times and the Los Angeles Tin E'
_L.!!.s phllusqpher and poet Peter Viereck {not a Catholic} hes written, anti-Catholic:
-18 the anti-Ssmitism of the intellectuals ™); Peter Steinfels, Befiefs ’N Y. TIMES I'-; 4
4, 2000, at A13 (“|Alnti-Catholic animus rooted in the thealogical polemics of D
-lEt.hﬂ?n‘tury_ Reformation still exists in the United States). OFf course, a =
_ ai.tl:}nllclsm ia not risk-free, thanks lo, for example, the rapid-respanse of Pn;sid =
JWl.li:m Donchue and the Catholic League for Religions and Civil Rights.
3 {Ham:lnn was upbraided by the Iarvard General Counsel for writing pro- T
and Calholic correspondence on her Harvard office stationary letlerhead. * O
’%:;:L Cm::;se{l; bas since hecowe a wmembar of the Supreme Judicial Cﬂ[lri ]
Bmﬂm ;{SEEMI:D’EE?Z?I};I;;?;TEL, Furor Grows Over Bins Charge vs. S8JC P §|
B Judge C?Iﬁ!}]:esi groduated frem Yale Law Schoel in 1958 and then weni m

fsnr,::::%me a judicial clerkship with Associate Justice Hugo Black of the Un
prates & SE;&;.m?‘glaurtil Following many Years on ihe law schoal laculty al YVale
Locama Doa ﬂ::r The sehool from IHBE‘—Bd. He is a leading member of the commil
forel e Thomas More Catholic Chapel at Yale University, where he atte
7 It may be less secret, and considerably mare open, si
‘tﬂe A_.nnual Meeting of the Association nj;' Amerilr;znl I::“c? gﬁzig {ﬁﬁﬂl?sﬂgl
thaahmgton, Dn.C., .f.lf_l-& L-:?w and Religion Section conducted a three-hour panel

L _suhject of religion in the workplace. The primary author of this acti
Ghalfpzmqn of the AALS Employment Diserimination Section for 2000, ashed
E::ne during ‘t]n-a OpeEn q]mstinn gession o comment on ihe embe:dde:i a %

tholicism mthu} the elite secular law schools, as manifested in the wir
_;l:-ig:me of Catholic faculty at those schools. No one on the panel responc "
Chris:?:; l;il;l;?glﬂ:g;f«ugnell did s;iy ﬂl{:l.l. the Yale Law School's prohibition of ol
iy y from use of Yale's placement services was “hypoeritical @
= ® Sieve Carter, an Episcopolian, teaches at Yale |
extensively and elogquen is [2i i e
[CHEST;I}fvisinn B:;]Edcat:{ g::?,tzhul}s;s;a;g; commitment. See, .g., Sunday Maorr .
- e‘Cat.huiic taw schopls—notl induding the new Ave Mari i
ﬂl:{:r;:ﬂx;d{iltt%t;.ts ﬁ'.rst. students m the Fail of 2000, the re-opened U:ivf:;‘;it}sr‘;? %
a t,t‘r . Eml in St. Paul I'n'imnesalta, which will admnit students in Lhe fa .
: » Seattle University, and Barry University of Oriando—are included in Dt

259
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(;Trochnlewski, the Prefect of the Congregation for Catholic
gation, told the theolegicel faculty in Split, Croatia, in April,
) that:

may not have significantly more wvigible, or guaniitaiively o7}
qualitatively deeper, Catholic faculty presente than thg]
Harvards and the Yales of the Jegal educational world. Thoig

Catholic law schools with numerical, but uiterly quiescent al L hons Tes e . o
oo, Cuinahe favlty majories may be bl shove 4 b b rosonsbili) s b e e
Catholic flatline. In some instances, the_se nnm_lna'ﬂy Catheolic Buromotion and realization of those ecclesial ¢ ﬁf- e o
law schools are, overily or instinctively, doing their perverse bes Biocossary for the faith o be scientifically pr DtI;:i i mn; 1
to reduce their number of Catholic faculty.? The prospects fo Hllustrated.  All this requires that the his{mp ?]r:ﬂand ?Hl &
the nominal Catholic law gchool in affirmatively recruitin: iotively involved in the life of the theological fa{:u];ty e ae| )

Ll

Catholies to the faculty who are commitied to the witness of th
Faith will probably remain non-existent, absent effectiv
leadership by the Catholic hishops. ' :

Catholie law schools need a battle plan for implementatis
of, and full compliance with, Ex Corde Ecclesiae. Their faculties
unfortunately, are perhaps the last (lost!) econstituency i
develop any Ex Corde Feclesine battle plan, especially with somg;
administrative bureaucrats indifferent to Ex Corde Eeclesingy
The task for insuring proactive implementation of Ex Cﬁ
Eeclesiae therefore must fall io the bishops. As we suggested ini
The Bishop’s Role in the Catholic Law School,*2 the Catholic law}
school faculty and administration should invite the local bishop] '
to lunch#® The bisheps also must proactively initiate dialogig
engagement, person-to-person and face-to-face, with the facultiof
of the Cathelic institutions of higher education.* Archbishe

Fhl? hishops are pastorally obligated to overcome theg
tml‘nng resistance to implementing Hx Corde Eeclesiae in™
a olic law schools ¥ We are inspired by ithe hope of a
nely flourishing Catholic legal education,’” one that will
a fuller appreciation of Catholic educational identity in
ademie and professional disciplines. We offer these-
_a]s as witnesses to Catholic values, heliefs that can be™
}lully counter-cultural in our relativislic contemporary age 3

i:r:eetm.g between Lhe bishop and ihe University's Theology faculiy. “A
, I like Lo altow the bishop to sit down with the theology depariment.’
r Planmer: Fr:tfher Harringion Discisses Key St. Jofn's Issues, THE T{}Rtﬁ-
2, 2000} lliquul;mg Rev. Donald J. Harrington, C.M., President of 5t John!
! ‘tg, on ﬂGl: 1rr;glemenwtion af Bx Corde Ecclesiae). » I
gYafican | fs New Edvcarion Prefect, THE TURNAROUND i
Archbishop Fenon Grocholawski} {alieration in ﬂrigiﬁr:l'i}l.ﬂprmg 2000 a1
o J_uhn Paul If has repeatedly and expressly instrucied the bishop
g their non-delegable pastoral Tesponsibilities to Lhe Catholic colleges and
.h“' See Ex Corde Eeclesiae, sepra note 1, 9 28, art. 5, §% 1, 2, at 258, 29
Bregory, supra note 42, at 25 n.6 (quoting these prm'isionslnf Ex Elurd
']. The Holy Father reiterated Lhese duties in his address to the hishops ¢
m!;ad1 Btates on ng 30, 1998: “The Catholic identity of a universit

ily includes Lhe university’s relationship to the local church and ils bisho -
En Pau) 1L, Address to the bishops of the United States (May 30, 1098) b
SHIP OF CATH. SCHOLARS (., Fall 1998, at 37, 39, R

SIIHTI055H aMIMI-

L. Gregory, Where to FPray? A Survey Reguording Prayer Rooms in A.B.A. Accredifed;
Beligiousty Affiliated Law Schoofs, 1983 BYU L. REV. 1287, 1304 n.G8; Doniel 13
Morrissey, A Cothofic Momienl in Legal Education?, AMERICA, Oct. 28, 1994, st 43
[“When the University of Sealile sequired Puget Sound Law Schoal . . . it hecama s
the 25th Catholic university in the country with & law school.”).
40 For earlier discussions on the siatus of Catholic law schools, see Christophar 8
Wolie, The Idzal of 2 (o holic Law School, T8 Marq. L. REV. 487 {1996} aa part [}
fhe Symposium on Religionsly Affitiated Law Scheols in the Morgueiie Law R.EUi'ﬂi'i' ) or Bn article that supports the spiri

T:;zg afse Andrew L. Anderson, irE:: Corde Feelesize: Obstacle or Opportanily for 38, at 4 {discussing w}l:}l?ﬂ zezal :dipc:?u“r ?“‘:‘} a move, aee Morrissey, supr
acholic Affifiafed Law Qehools?, 34 GONZ. L. REV. 103 (1999} Daniel Gordon, Exig g for groundwork to ation in the TInited States seems o bin
Corde Ecclesiae: The Conftict Created for American Catholic Law Schools, 34 GONE§ Ravalora of the Archdione;?ptgﬂh? 2 {ai?g ethic). According to Archbishop Joh

L. REY. 125 (1939}, M iurrad of Miami, Morrissey, who served as ean of the S
st For a discussion of the Tole of Catholic Law Schools see John T, Moonan, Ity ﬁﬂmﬁﬁ:% ?;h;n'l of Law in Miami, Florida from 1994-199%, lefl Lhe D
The Hear! of @ Catholic Law Schoot, 23 U. DAYTOR L. Rev. 7 (1997); see aied} "ofﬂathulicsaon‘;.hiaf::u;tm ﬁfm}r than ke found in 1994, in tecms of th °
- ; : : . : - W ; : ¥ who are activel i i 3 u]
R 3 rdl S & e et e b e g T e
" Dasid L, Gregory, The Bishop's Role in the Cotholic Luw School, 11 REGE 28 2000) fon flo o Efﬁﬁﬁzﬂﬁﬂwgf- Johw’s University Schoal of L

15, L. REY. 23 {1998}, K 4 authar er Den began as Dean at St. Thome
42 See id. et 27 "Does the administration and faculty of the Catholic law sch i i‘i‘;re were relatively few Catholies in the law faculiy. By the time o
periodically invite theic bishop te lanch . . .. ¥ not, why pot®}. L Np. a significantly greater number of Catholics in the faculty than whe g

4 At least one Catholic University 'resident recently suggesied thal he 7 li;“pn‘:li::;d ""31'3; hard to bring Catholics on board and he did so in 1~
L . N =
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fméthod of preserving and enhancing the religious identity of

wherein the “pall of iberall orthodoxy”® has gripped th
ptholic law schools.

academy. We believe, based on an amalgam of experiential and
anecdotal information, that Ex Corde FEcclesiae will not be
implemented effeciively within some Catholic law schools for.
the foreseeable future absent the bishops’ direct pastoral
oversight.*®

The more subtle passive-aggressive academic resistance to
Ex Corde Eeclesiae is likely to ma ifest itself in university
proclamations of having always been in compliance with the best
elements of Ex Corde Ecclesiae. By bureaucratic fiai—wiolal—
compliance with Ex Corde Ecclesine will be declared. If the
bishops then adopt “hands-off” posiures, as declared by several
bishops on or within days of the November 17, 1969 vole on the
implementation norms, despite the express language of Ex Corde
Feclesioe and the Holy Father,5® Ex Corde Eeclesiae will continue §
io be frustrated and undermined by the very pastoral leader.
responsible for its full implementaiion.

Therefore, let us examine what will help realize the mission’
of what we will eall the John Paul 11 Catholic University Law
Qchooi! a hypothetical future composite of the vibran
Catholic law schools in the United States. We proposs
afficmnative action in the hiring of Catholic faculty® as a primarys

1L. CATHOLIC AFFIRMATIVE ACTION IN FACULTY HIRING

Ex Corde Ecclesize expressly declares that “Catholic
mbers of the university community are alse called to =a
irsonal fidelity to ihe Church with ail that this implies. Noo-
etholic members are required to respect the Cathelie character
of the university, while the universiiy in turn respecis their
gious liberty."® Ex Corde Ecclesize continues: “All teachers
;ﬂ all administrators, at the time of their appointment, are to
t;infurmed about the Catholic identity of the institution and its
‘piications, and about their responsibility io promote, or at
i to respect, that identity.™* Furthermore, “[tlhose
i ;q.rgrsity teachers and administrators who belong to other
0! !:];ches, ecclesial communities, or religions as well as those
o profess no religious belief, and also all students, are Lo
.qgnize and respect the distinctive Catholic identity of the
i ersity.”® Ex Corde Ecclesice thus contours the employment
elationship of the law professors at the Catholic law scheal.
Law professors are entitled to an envirenment within
olic law schools thai supports and invigorates Catholic
derstanding, and that in turn, is reflected in teaching,
lership, and service. Non-Cathoelic faculty are likewise
; E;t}ed_ to the Catholic architecture of moral grounding and
Jeligious tradition. Ex Corde Ecclesime expects an institutional
amic whereby “the number of non-Catholic teachers should
be f-ﬂluwed to constitute a majority within the institution,
¢h is and must remain Catholic™ Al else in the

& This expression was first ueed in Keyishian v. Board of Regenis of the
University of the State of Neiw York, 385 1.5, 680 {1957), where the court held that
slate statutas and regulations effectuating the removal of & college faculty menmber
upon words or acts of sedition were contrary to the First Amendment and therefors,
unconstitutionally vagne. See id. al 603.

s pgsuming that wmiversily and 1pw scheol administrators would Tespemd
honestly, an ongoing juvestigation into the degres 10 which Ex Corde Ecclesine is
being implementsd would be a Fascinating auantitative and qualitative study. See
Eruce Muckley, Are Lerr Schools Hotier Than Ever?, MaT'L JURIST, How. 20, 1990, at
20

te3 v. Paradise, 480 LS. 149 {1987 (helting ihal & hiring queta requiring the
g Department of Public Safety to refrain from engaging in discrimination in
mployment practices withstood heightensd judicial scrutiny};, Uniled
wnrkax? of Am. v. Weher, 443 1.8, 193 (1978) {upholding an affirmative action
serving Eﬂ% of openings in training programs lor African Americans to
¢ for racial imbalaace in the employer workforce); see afso Robert Joln
g, The, Har:uest Is Plentifid, But the Laborers Are Few: Hiring Practices and
g ug‘!_v a_ﬁ,!‘_}‘i!'ml'ed EFiversities, 30 1. RicH. L. BEV. 713 (1996) (discussing the
”ﬁ:r.mhglqusljr affiliated universilies to preserve their identily and proposing
ntive sclicn as a solution to the secularization of these instilutions)

Ex Corde Ecclesive, supra note 1, § 27, at 238.

Id, ect. 4, § 2, at 246,

Jd et 4, §4, at 247,

I

5 For en influential article vrging the bishops to disengage, 3ge J. Doneld
Menan & Edveard A. Malloy, ‘Bx Corde Erclesins' Crentes an Impasse, AMERICA
Jan, 30, 1999, at 6-8, 10, 12 {vaicing the suthors' fears that Ex Corde Ecclestoe fails 3
to seleguard qualilies essential to smerican Catholic universities). This is probab
{he best, and mwost startling, of the numercus arkicles in opposilion o the Ex Corde
Ecclesice norms adepted by the Mationzal Conference of Catholic Bishops. )
5t Professor Michael Perry offered hias model of a Catholic law school celled
John XXIT1 University at The First Mational Conlerence of the Religiously Affiliate
Law Schools. See Michael J. Perry, Symposium ok Religionsly Affiliated Ly
&ehoats: The Idea of a Catholic University, 78 MaRg. L. REV. 325 {1895). 4
&2 We would divectly adapt the lawiul affirmative action jurisprudence and
prectice repeatedly endorsed by the United States Supreme Courl. See Johnscn v 5
Transpurtation Agency of Santa Cara Counly, 480 11.5. 516 {1967} {upholding sn’}
affirmative action plan for hiring end promoting minorities and womenl; Uhited ¥

2
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T oo IMPLEMENTATION OFEX COHDY KCCLESIAR [+

employment relationship of the law professors within the
fatholic 1law schools flows from, and is grounded within, ihe
salient provisions of Ex Corde Ecclesiae 5 ) The dynamics forr resistance to Ex Corde Ececlesice can res g

The hysteria of eritics notwithstanding, Ex Corde Ecclesiae bureaucratic manipulation of a specious and facilZ
is also powerfully committed to principles of academic freedom, & Fiantitative architecture, Assume, for example, that there ar o
consonant with truth38 Ex Corde Ecclesiae is best read_ an_d ; B00: faculty within the John Paul II Cathelic University!;),
appreciated in conjunctien with the Papal Encyclicals Ventfltls N ﬁme further that 300 faculty members, sixty percent of th &
Splendor (The Splendor of the Truth) issued in 1993% and Fld.les Batilty, “check the Catholic hox” at the time of hire, designating ¥
¢t Ratio (Faith and Reason) issued in 19985 The Church and its

‘ i ; ewhile filling out income tax withholding forms, that they ar®:
Magisterium, of which Ex Corde Beclesine is certainly parl, 18 gatholic.” With 300 of the 500 faculty members thereb g

ultimately about truth ' i hititutionally considered, and bureaucratically counted, a b
Ex Corde Ecclesiae’s lerms are contractually incorporated atholic,” Catholics ihus constitute a significant numerice
within the employment relationship of law professors at Catholi
law schools. Ex Corde Ecclesine is direct and straightfnrward,
and will setile some issues, while inspiring new ones. As som
have stated, Ex Corde Ecclesiae is a “work in progress.”® In the}

rim Church, the Magisterial dynamic of Ex Corde Ecelesiu
agarily Teflects the timeless, and timely, truth of Jesus &

. ) —
- Christ is ‘the way, and the truth, and the life.' ™ Verirolis Splendor, sup: %
69, et 10 {quoling Jehn 14:6); see afso supre note 61 {guoting Jofin 18:37-38).

- ) . ﬂ;ﬂlﬂlin universities and law schools. That would be an interesting exercise, by L
5 Wor an analogous article on the oore features of the contemporary’g the immediate bounds of this article. St. Joln's Universily, the large <

employment relationship of the law pl‘ﬂf'EE‘SGI‘, see David L. Gregory, Thef 3 wniversity in the Uwnilted States, with approximately 19,000 student =
Employment Relolionship of the Law Professor in the Consent Decree Erg, 30 G4 y teported the religions affidiation of its faculty, as of the fall of 1999, as: 54
REV. 259 [1905), and 46% non-Catheolic (14% Jewish; 12% "None;” 10% Protestani; 10 ﬁ

58 By (orde Frelesige stales “Jthe Catholic ﬂﬂiVETSi_*-}’l pessesses  th 5 See From the Heart of the Church to the Classroom, S, JOHN'S ALum
instijutional autonomy necessary lo perform its functions effeciively and guarantest 3 pring 2000, at. 7. =

its members academic freedom, so long as the rights of the individual person and sfagsors Leonard Pertnoy and Daniel Gordon at the St. Thomas Universi =
the conpununily aré preserved within the confines of lhe truth and lhe common

rut n : lof Law in Miami, Florida recenliy siated that the St. Thamas Fcally has G H
good * Ex Cerde Eeclesine, supra note 1, ¥ 12, at 234. This is maleraied hy thﬂ ghah feculty mewmbers, among a total law faculty of twenty-two members. & 0
Matjonal Conference of Catholic Bishops: “Academic freedom is an esaential d Perinoy & Daniel Gordon, Wordd Alan Dershowitz Re Hired to Teach La
component of a Catholic universily.” HaTional CONFERENCE OF CATHOLIC PiSHOPS,: Cathalic Law Schoof? Caifolicizing, Neo-Brandeising, and an Americo
Fx Corde Eccfesiae: The Application to the United States, art. 2, § 2(1889). ltutional Policy Response, 23 SEATTLE TN L. REv, 355, 358 n.25 {1989). The

=2 Pgpe John Paal 11, Eneyclical Letter, Addressed by the Supreme Pnntlﬁ'Po]ae; “alale thai they “possess no data concerning the number of Jeu.';'_sil he
John Fau! 11, The Splendor of Truih: Veritatis Splendor {5t. Paul Pooks & MEdlai ors at Calholic law schools.” fd. They obviously conducled some sori
1054} (1993} fereinalier Veritatis Splendor). A mel count of their colteagues al St. Thomas, They also note that the Jewi:

@ Pope Johm Paui 11, Encyclical Letter, Fides et Ratio of the Supreme Pontiff ation in Lhe law school's metra avea is in the range of about 14%. Tius,
Juhn Paul 1T 1o the bishops of the Catholic Chureh on the Eelationship Between appaar that the Miami metro area Jewish popniation is very well !:EiJrEEEn;.{
Faith and Reasoa {158, Catholic Conference 1998) (1998) [hereicafter Fides ef g the St. Thomas Law School facully, zccording to Professors Perluoy ar
Ragiol. ) 4 on. See id. at 365, B would be interesting to hnow

81 [ was born and for this 1 came into the world, to testify to ihe trulh. “hes & Catholic faculty presence Favorgahly Pmpﬂ\:ﬂz;h;l; S; Eligmca:t#nﬁ %
Everyone who belongs Lo Lhe truth listens to my voice.” Filate said to him, “Whet ig alion of the Miemi metre area. o
fruth? * Johin 18:37-38. The subsequent Fapal encyclicals Veritatis Splendor (The e heve refrained from any internal surveying, polling, or “couniing” of any %
Splendor of the Truth), supre nete 59, and Fides et Ratio (Faith and Reason}, supra tlleagues &t either the St. John's or Daylon Law School faculties unless =
note 60, reflect the arlistic gualities, deep and genuine humanity, and cultural N y member affirmatively declares Lheir religious affiliation. We believe the 1a &
anthropology of the Holy Father, and his philosophical phenomenoclogy. Hﬂﬂ- ) d has the tight 1o ask during the interview and spplication process and aga a
fundamentally, however, they reflect his continuing emphasis on the centra} rea.]_lt:ql'l ¢eommencement of the employment relationship. Third-party surmise bast
truth, and myslery of God. The challenge for scholars is 1o explore the ramificationgy “lillmple. swmamnes, scholarship, teaching, and service manifestations wou
of £x Corde Eeclesiae Fully within this broader Magisterial dynamic. iR

& I g indebted to former Mew York Court of Appeals Judge Joseph W3

| a.t&l:lit besht, and potentially simplistic and insuiting after-the-fact. Whi .7
: p & could probably venture reasonably accurate “guesstimates” as lo the &
Bellacosa, Tean of the St John's i_]nwerslt}r Schoat of Law, for this phrase, in ougl ¥ religious affiliations, or lack thereal, in almost sy employment contes
correspondence on Ex Corde Ecclesie.

i S . o
} R many raasons, refrain from doing so.

ST.-5
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University. There would appear to be ne ﬁl‘i‘th_ﬂl‘r I'I._E?-d for John mative action hiring wmust operate throughout all

Paul I Cathelic University to do any Catholic hiring for the eomponents in the John Paunl 1 University whenever any of the

foreseeable future. Meanwhile, assume- the John Paul H jUriiveraity’s schools, colleges, or departments are recruiting =
Catholic University Law School has only fifieen Caiholics among fionlty® Although the requirement in Ex Corde Heclesize that z
its law faculty of fifty. Consequently, the Law Sehool need nol Hhoae teaching theology obtain a mandate from the loeal bishop =
hire any Catholics to ils law faculty for the foreseeable future, not been expanded to other faculty or administrators well
“nrotected” and insulated because sixty percent of the total ‘fully sgree with Father Richard McBrien's (rh o
University faculty are Catholic. Given the Catholic “presence” of en’s (rheterical)r

200 out of 500 faculty members, many years may elapse before
that sixty percent Catholic faculiy majority at John Paul 11
University is reduced by retirements and aitrition to a Catholie g
bare majority of fifty one percent and finaily, the recalcitran
Law Schoo! is pressured to hire Cathelic faculty. Manipulating
this numbers game may implicitly be at the heart of the§
emerging patiern of the passive aggressive resistance to the ‘%
implementation of Ex Corde Ecclesiae. :
We maintain that such a pernicious dynamic fundamentally
violates the rights of all law professors within Ceatholic law
schools. Professors are entitled, by the incorporation of Ex Corde
Keclesiae into their employment relationships, to have a Catholic
University and Law School structure commitled to Ex Corde
Ecclesiae’s full implementation® The environment within the
John Pau! II Catholic University Law School otherwise could
constitute a hostile environment, ironically aniagonistic—and
unlawfully so—particularly for Catholics.® Unless Cathalie
leadership adopts a proactive Ex Corde Eeclesiae agenda, either
palpable anti-Catholic hostility, or more subily, COTTOSIVE
sabotaging of an ethos conducive to Catholic identity, teaching,
scholarship, and service, can inexorably meiastasize at John
Paul 1I Catholic University Law School. :
At the very least, therefore, each and every department,
school, and college within John Paul 11 University must praciice
Catholic affirmative action hiring al all times, with ea
compenent of the University always being majority Catholic
quantitative presence. Unless it is impossible, Catholie

d what about Cathelic faculty members in other
partments of a university? Why are the mandates limited to
. tbgulugians? If there is an erosion of Catholic identity in our
Wniversities today, it is more likely to occur outside of
ﬁepartmeuts of theology, not inside . ... By focusing only on
athnlic theolopians while leaving Catholic wice presidenis,
eans, directors, chemists, economists, biclogists, philosophers,
imathematicians, engineers, lawyers and accountants
; gm_:npietei:,r off the hook, we may be revealing that our vision of
“this sensitive matter is of tunnel quality. If we are really
!!cerned about the Catholic character of our Catholic
1 niversities, we should be concerned about the whole faculty
“and the whole administration, not just the theology
-’liep:éirtment, the president and the board of trustees. Is it
peking too much that the drive to insure Catholicity be itseif
¥ catholic in scope?®®
U.n others grounds, we markedly disagree with Fathe:
rien.

FAICT

SIIHTIOS5H OMIMIEML FHL

ITI. A PRACTICAL AGENDA

: 'Whare do we go from here? That is, how do we ensure, as i
ptter of transformative practice, that Ex Corde Ecclesice wil
ncurli:-nrated into, and undergird, the empiloymen
.ﬁm?hlp of all professors within the John Paul II Cathoh
versity Lam_v School? How are pastoral, dedicaied Churcl]
ors to achieve and maintain a truly Catholic institutiona ™
tity a!: Catholic universities? To this end, we primarily offe [
gst, simple proposals, all of which are consistent with th ™
- iy
) __Hatwnal Conference of Catholic Bishops states that “the university shnul%
o Lo recruil and appigmt Catholics as professors so thal, to Lhe exlent possibh
m;r:‘ng‘l]t:gEl; the mm[ejss of the faith will constitute a majority of the laculty
AL ENCE GF CATHOLIC BISHOPS, Ex Corde Ecclesie: icatio ©
Do St O oy i orde Ecclesioce: The Applicatio *
Sre id.
i % McBrien, sppra note 25, at 15.

66 See stepra notes 53-57 and accompanying text.

6 Inlawful Lostile working environments camn result in significent monetery
liability for emnployment diserinmination in violation of Titte WII of the Civil Rights =3
Act of 1964 See 42 USC. § 19BlaMl} (1854} (allowing for punitive and i
compensatery damages il the complaining party demonstrates ihat the respondent
engaged in a discriminatory practicel

a7 prticle 4 of the Wovemnber 17, 1999 Ex Corde Eeclesine norms ap]?rved b

9T.[
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four distinctive characteristics that are essential for Catholic :
identity: Christian inspiration in individuals and the university
community; reflection and research on human knowledge in the
light of the Catholic faith; fidelity to the Christian message in
* conformity with the Magisterium of the Church; and
institutional commitment to the service of others.™

Administrators at Cathelic universities snd their lew
schools, especially local bishops who are responsible for
implementing Ex Corde Eeclesige in their dioceses, must assert
their leadership by insisting on the development of explici
Mission statements, supplemented internally by Catholic facult:
affirmalive action hiring plans, goals, and timetables.” These}
documents, analagous to secular affirmative action plans that'§
have effectively brought about diversity in faculties and student g
hodies, are important in any endeavor to achieve and:
reinvigoraie Catholic identity at Catholic law schools. Catholic |
identity can be institutionaily fostered in several interrelaied
ways. Moreover, consistent with literature in the school reform
movement and other areas of organizational change™ over
whether new initiatives should begin from the top down (by
administrative Jeadership or bureancratic fiai) or the bottom up
(through calls for reform by faculty and students}), we would
clearly prefer both pastoral leadership and a grass roots

npaign by faculty.” In light of the abysmal conditions present
some Catholic law schools, where Catholic faculty member:
o Are committed to the witness of the Faith are al! but abseni o
gL a.tive]j.r and literally), however, we urge especially resolute =
pctive, aggressive, and pastoral leadership by the bishops ™ s
;_EJ: Corde Ecclesiae, in its call for a majority of Cathtﬂi:E
ty members, does not distinguish between individual unit: =
¢hoals) within a college or university.”™ Nothing forbid: "
plic institutions from seeking a Catholic majority in each o'}
ools, colleges, and depariments.™ As part of the Ex Cnm‘eg
ine-inspired Tenaissance in Cathetic law schools, we urge"”
a and policy makers—most especially the bishops—t«
jire regular written reports from the administrations of the
tholic law scheols, showing cause why each institution i
hy of retaining its affitiation as Catholic. These periodiiy
rts, to be forwarded to local bishops and Boards of Trustees™
pould be prepared by presidenls of Catholic universities an:
pdeane of Catholic law schools to demonsirate good fait]ﬁ
[fompliance toward achieving and enhancing institutiona =
i0atholic goals and a Catholic majority faculty, consistent wit] 5

IRy Corde Ecclesiae.™ i

We recognize fully that confronted with the malaise that ha &
g infecied some Catholic law schoeols, it may take years befor =
vision of Ex Corde Ecelesiae is fully achieved. ¥t is crucial t =
gte immediate and aggressive peood faith efforts tltwararum
?liam:e. The accountability measures we suggest are no
?ulaﬂy burdensome, and are fully censonant with genera
ctices already present in higher edueation. For example
faculty member is already required to file a periodic reporl
g achievements in teaching, scholarship, and service. Dean
.—! and summarize these faculty accomplishments in Dean’
oris to provosts and presidents, who in turn, report t
aditates and friends of the university.

egidents and provosts should now also reguire deans t
;trate affirmatively the Cathelic dimensions of th

W See Fx Corde Bcoclesime, sipra note 1,1 13 ab 234,

71 For a study ol recent practices in Catholic institutions, see James L. Hefi &
Fred Pestello, Hiring Practices in Catholic Colfeges and Universities, 20 CURRENT
issuEs 1M CaTH. HIGHER EbuC. B9, 97 (Fall 19099) (concluding that becauss
adminisirators are sware of the need 1o preserve Catholic identity, they are taking
steps to preserve and strengthen that identity.); see afso Andrew Anderson, Er
Corde Ecclesiae Obstacle or Opportunity for Catholic Affiliated Lo Schoolst, 9§
Gomz L. REV. 183 (1908-98) {concluding that Cathalic Jaw scheols best serve thed
‘greater communily by remuining faithful to their religious identity through hiring o
practices, mission siatements, and the manner in which material is tavghty
Howard B. Eisenberg, Mission, Muorketing, and Affilisted Law Schools, 11 REGENT,S
U, L. REv. 1{1998-99) {stressing the importance of hiring and operating law schoals
te advance Lhe religions nature of religiously affiliated instilutions). .

25938 BEE BES

Thia eriicle, for example, i3 ene such facuity inilative.

See qupra notes 39-50 and accompanying text.

8See generally Ex Corde Ecclesiee, supra note 1.

' See id. art. 4, § 4 at 247,

+l iEIE ol tourse, problematic il a majority of the Board of Trusiees at

olic universiiy are not Catholic, despite the requirements of Ex Carde Ecclesia
they may be less likely Lo comply wilh its directives.

bottom up sirategies” to bring organizational change); GARETH MORGAN, IMAGES OF
ORGANIZATIONS {1997) (discussing the role of leaders as having to shape and creats
contexts in whicl self-organization and change can secur; PETER SENGE, THE FIFTH
DISCIPLINE: "THE ART AND PRACTICE OF THE LEARNING ORGANIZATION 108-12°
{1994) {discussing the need 1o maximize the intelligence of #n organization by
working together in teams to effectuale change).

ST-TT"d
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's teaching, scholarship, and service. Presidents and
{;;E:'f)l:};gtz tshuu]dg especially require deans to demunstrat;
affirmatively and specifically the_ steps ta}::en by derems an
appointment committees to recru_lt Catholic fs:culty in Igvert;.sr
recruiting initiative. If non-Catholics are to be hired, pres lfn .
and provosts should require deans to ﬁrst_pmve how and w yi
is “impossible” to recruit Cathulics.“‘“ Bishops shc-ul{} req}.l,?re=
symmetrical reports from the Catholic colleg?s and unwersxtleai

1thi ir pariicular diocese. ) ‘ R
Wlt}uﬁ;:::rzr hiring, leadership at Catholic.inst%tutzﬁns mustr
insure that the majority of faculty candidates in every re::ru;tmg;
pocl constituted by any of its schools, culleges._ apﬂ de_pa}"tmentﬂ
must be Catholics. If Cathelies are not the.ma_]ﬂnty w1th1_n every
faculty hiring pool, then logically, few, if any, :Ca_t‘no'fms _Wi!l
receive facuity job offers.™ Failure by th}a academic lflsti_tutlons
respensible leadership to ensure & majority of Ca_athul‘.cs in eve_rg;
hiring pool will quickly sap and furthe-r undermine ihe egsentla
features of Ex Corde Ecelesiae. There is a great oppnTtumt},r. and
a responsibility, placed upon every person, Catholic and- a7
Catholie, within the administration and fa{'.lll-i.}F of a {_]athoim law
school, begpinning with Catholic afﬁnnat-we action facu}t}r ;
recruitment. An approach of this kind requires very aggressive
“affirmative aciion” Catholic hiring at some Catholic law S(_:hmls
because some of these institutions currently ha}re S0 t:‘ew, lf_ any,
Catholic faculiy.?? Until a Catholic faculiy majority is achlenred :
and thereafter maintained, as in cther affirmative :El.l:tlﬂ
gituations, the administration must demﬂngtrate that it has
made special efforts to reach Catholic candidates. Ex Corde

olic Lawyers Guild,® the local bishop, and the Catholic an
ropriate legal press fto advertise prominently all facull
jenings in order to recruit Catholic faculty.
¥Adopting the proactive measures thai we suggest shnuié
dramatically enhance the prospects for desired ethr |
ity among Catholic law faculties. Over the next fe
e, the majority of the Catholic Church community withi ™
#¥United states will become Hispanic, historically a ric -
jtural base of Catholic presence. Likewise, the Asian an -
-American communities, from Vietnam to the Philippine: ™
with the African and African-Caribbean populations suc
pr.example, Nigerians and Haitians, can also be powerh
Ruries for enhancing Catholic facully presence.
QiEx Corde Feelesiae is neither a tool to convert academician
Bthe Catholic faith {or drive them from cammpus) nor alm
ftrument designed to return Cathotlic colleges and universitie =
a pre-Vatican II intellectual ghetto 8 wherein academi L
iry could be periodically viewed by some individuals aZ
et Rather, Ex Corde Ecclesiae is rightfully concerne &

M

SH

: The Cathalic Lawyers Guild may or may nol

_ chaose to be a positive “(aclor %
8 President of one Diccesan Cathalic Lawyers

Guild recenlly told the primar O
, T
‘The 21 million Cathalic Hispanics in the United States are aboui fort H

of the American Calholic population. By 2080, Catholic Hispanics wi W
mise & majority of American Catholica and 24.5% of the entire 11£
bon, according £o the United States {ensus Bure
ene-third of the Catholic population in the Archdio

y Diversity a Hellmark of the Archdiocese, DAILY NEWs, May 6, 2008, al -
o8 estimates, their numbers are &

au. Hispanics are now mar
cese of New York. See Kevi)

A s t . xpecled Lo approech 50% when this year'
, . .. . aggressive outreach by the# B reau]ts_ are 1a1l1&d."ﬁll. T!le Diocese of Brooklyn in New York has the larges
Egﬂfﬂsmi ;Fﬂp]lf.‘-itl}é a;lf;%ll](l:ﬂi‘:“' ffrhﬂl]ls to, for example, tho$ population of Catholics in the nation. See David Barstow, 4 Cethalic Parisi
administration in » .-

ts Black Voicz, N.Y. TIMES, Feb, @, 2000, at A23_
Two prominent situstions wherein ecademic
Jobin Courtney Murray, 5.J., and Pierre Teilbard de Chardin, 8.7 Murcay L0
vican theologian, whe in 1854 was ordered to refrain indefinitely fron 5
§_ about Church-state relations, was subsequently rehabilitaled an
ed by his work at Vatican Coumcil 1T on the Declaration for Religiou: \0
om. See Todd 1. Whitmore, Murray, Johr Couriney, in HARPERCOLLING
YCLOPEDIA OF CATHOLICISM 897-98 (Richard P. McBrien ed., 1995). Teilhard d& o
» B French theologian, paleontologist, hiologist, and philosopher, spent the U1
f biie life trying to interpret the findings of modern science in the light of ths
o message, although the Church forbade him from publishing. Afer hi
bi:his works o theology were published to wide acclaim. See Thomas B U
para & John H. Wright, Teilhard de Chardin, Pierre, in HARPERCOLLINE —
LOFEDIA OF CATHOLICISM 124243 (Richard P. MoBrien ed., 1995). N
- Even though it predated both of the incidents in the previous footnote, Divine
Infe Spiritn {1943}, & Papal Encyclical issued by Pius XIT, indicated ihat change

-

INQuiry was viewsidt as suspec
1 See Ex Corde Ecclesice, supra note 1, art. 4, § 4 at 247 Rev. Donald J

i C.M., Prezident of St. John's Iniversity, now requires such affirmaliy
Eﬂigri:::;ums with regard to race. *We've instructed tha [les_ms nat to fili 8-111"'a
facully position untesa we can decumest that we've advertised in the :}Epmlpna
mingrity outlets 1o draw more people of color.® The Master PI'anner:_Fr. ];:réngim
Discusses Key 8t John's Issues, THE ToncH, Feb. 2, 2000, at 1; Saskia D.} " aires
8i. Joha's Lacking Mirority Faculty, THE TDRCH,-Feh. 'E'lE 2000, at _1. Although ol
believe that the Cathelic law schools could exclust?eiy hire {}atlll_uims aB ailega ¥- 3
delensible malter, we believe that continuing 1o i'm_’e nn-CathuilF fa::l:l!i._-,r in su;:-
civcumstances is, on balanee, probably more conducive te ecumenical discoursa :
te academic excellence.

¥ Seg supia note 8. )
B See supro notes 3841 and accompanying text.
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thaet all academiciana, Catholic and non-Catholic, who work in a
Catholic environment, regardless of their personal value or faith
systems, respect the Church’s teachings and iraditions.

Cresating hiring pools contsining a majority of Catholics
alone may not be enough. To this end, the words of the Rev.
James Heft, SM., Chancellor and University Professor of Faith
and Culiure at the University of Dayton and the former
Chairmen of the Board of Directors of the Association of Catholic
Colleges and Universities,® are worth noiing. First, he points
out that the Ex Corde Ecelesize norms adopted by the bishops
cali for hiring faculty members who are “ ‘committed to a witpness
of the faith,” rather than ‘faithful Catholics.’ "% While stopping
short of an absolute litmus test, Father Heft posits that it will be
difficult to identify who truly qualifies as a Catholic intellectual,
absent documentation actively integrating such pursuits. Or,
put another way, “you will recognize {Catholic intellectuais] by
their fruits.”® Seeond, the hest Mission statements aside, Heft
chzerves that “[o]ne of the biggest challenges to achieving the
goals of Ex Corde is that, although many Catholies [have law
degrees|, few are Catholic inteliectuals . . . [who are] nourished
by the sacraments and who draw(] inspiration and guidance
from the tradition and teachings of the Chureh,”® and are thus

was in the offing. See Pope Pius XIT, Diving Afftante Spiriti, Encyclical Leller on
Promotion of Biblical Studies (Mational Catholic Welfare Conference 1943) (1943).
In this encyclical, the Vetican approved the use of medern Biblical exegesia for
Catholic scholars, thereby ushering in the modern era of Biblical criticism, &
movemenl that Protestand academics had initiated in ihe early Nineteenth Century.

85 Rev. James L. Heft, 3.M., firmer Chairman of the Board of Directors of Lhe
Association of Catholic Colleges and Universities, perceived by many as less than an
enthusiastic supporter of Ex Corde Eeclesiae, recently clarified his position. “I am in
full agresment with the goals of the Pope’s 1990 statement on Catholic higher
education, Ex Corde Fcclesine. Where I may differ with some theologians and
bishops touches only upon the best way to achieve those goals.”" James L. Heft,
Tetter to the Editor, Bisheps Failed to Loy Foundation for Decision, DayTON DAILY

NEws, Jan. 9, 2000, at 7B. Incidentally, Heft expressed displeasure with the

heading assigned to his letter 28 misrepresenting his remarks.
& James L. Heft, Have Catholic Cofleges Reached an Impasse?, CHRON. HIGHER
Epuc., Mov. 12, 1999, at B2, B5.
a1 Metihew T.20.
88 Heft, supra note 86, at B6. Father Heft goes en to say that
Catholic  intellectuals wndertake scholarly work with  ceriain
presuppositions. For example, they believe that the more deeply one gets
into what it meens te be human, the more inescapable are ethical and
religious guestions; the more deeply one gets ints any form of knowledge,
the more necessary it is to meke connections with other areas of
knowledge; the more intellectually vibrant & religious culture is, the more
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rea‘dj.r to engage fully in Cathelic scholarship 8 Consequently, i
-is important for Catholic institutions to engapge in the serious
ecademic work of the Catholic intellectual tradition in order te C
resert more effective leadership in Catholic law schools. 0
.Prngress toward forging a Catholic identity can aiso be &
Fclhtated through the curriculum and related activities in theg
lives of ICathulic law schools. In order to inculcate Catholicr)
, alufzs, jurisprudential coneepis, and justice throughout the
urriculom, faculiy should be encouraged to integrate these@
‘values in their teaching, scholarship, and service. In addition. =
{]athn_:]ic law schools should offer an array of electives in canm;
Jaw, jurisprudence, and Catholic social thought. In faci, insofar
a8 Catholic law schools usually are on Catholic university
campuses, presidents, provosts, and other academic officers
should encourage joint appointments of some faculties. so that T
theologians, lawyers, and others can engage in a 'creative "
synergy leading to an intellectually transformative activity thal:%|
transcenlis individual faculty capacities. At the same time, in =
light of the growing reliance on elinical field placements,® sétes z
shﬂul-d- be chosen that encourage prospective {anci even .
practicing) attorneys and faculty to give wilness to the Church’s ﬁ
B]u::;ugnt statement of the preferential option for the poo 58 a
Rmnwgnrating and recontouring the currientlum can he-i[:- T
Catholics and non-Cathelics alike to recognize, and appreciaie m
the Church’s rich academic and service heritage:. 7
Along with curricular moedifications, the formal course of
_study can be supplemented by sponsoring related activities, such
as symposia for faculiy and students along with guest spf,:akers
Wwho further illustrate the Catholic intellectual fradition.
:Together, all of these activities will serve as powerful witness ;l]f‘

g :htfil.g:f:r_ﬂ_ i'i-um and shape the wider cnlture. The Cathalic intellectual is
Td.,

3 # For an interesting di i i i
OurmacEas ioe Op Gtz SeutoL Aoy by, CECROE B MARSDEN, e
ﬂ_‘ﬂ Ee; A]r]llne Jolles Lotmean, Like Dact_ars, Lawyers Bhoufd Serve Residencies,
oJ Dec. 9, 1986, at AlS (proposing that law schools should adopl Ehe
rvice with education by lotting

medical schood model which “combines pre bono se
the supervision of an experienced

8598 B3 BEs

tha f!edgling doctor practice medicine wnder
prectitioner”).
. :; See Cn'r.'smrsa-_t GF THE CATHOLIC CHURCH 587 (2d ed. 1904).

The Third National Conference of the Assoeiation of the Religiously Affiliated

: Law Scheols held at St. ' iversity Se
. sueh cxampte. &t St. John's University School of Law on July 10, 2000 is one

= S |



v L UV D LAV VI Vol 74624 3

IMPLEMENTATION OF EX CO RDE ECCLESIAR

the need to create a synergistic relationship between and among
research, teaching, and service at Cathelic law schools.

Even as we offer these proposals; it is important to be aware
of one noteworthy red-herring argument that opponents of Ex
Corde Ecclesine are likely to raise over whether compliance with
its dictates may lead to a potential less of government funding®
in higher education, especially as it relates to guaranteed
student loans. Insofar as the cases wherein the United States
Supreme Court has struek dewn aid to reﬁgiuus schools have
evidenced judicial fears of unconstitutionslly assisting
“pervasively sectarian” institutions, the disputes typicaily arcse
in the context of K-12 schools, rather than in higher education.®
There should be little fear that the courts witl limit or deny aid
to students as Ex Corde Ecclesiae is fully effectuated. Ample
precedent® supports the use of public funds to assist religiously

liated -culfeges and (o assist the students
lmte!:i Institutions of higher education, without
the First Amendment's Bstablishment Clauge %

in religion.
running afi

%1/ - CONCLUSION

The transformation of Catholic legal education must beg
th pastoral oversight by the bishops of the faculty hiri
fiffiamic. This does not mean that the bishops should mier b
: Cathelic University Law School .o
tment perscunel officers 9 Rathe
ply to carry out the sericus pastor
emand. They must follow through ¢

EEEE—EAT N

ction as front-line recrui
implore the bishops sim
otk that their vocations ¢

¢onstitutional because it was used exclusively 3

) . for sacular educational urpases i
N Hunt v, MFN&I]‘, 413 11.5. 734 {1975) tuphoding a Sauth Caradlina Et::;ll?t:ﬂth-iz

ded aid to colleges angd universities, including tho y igi
i _u}ed, by permitting thein 1o issue revenue hunxﬁia fniep:tlnljztct:?:d rzrlcli:g]]:;srf
{7 ha.s for sectarian study or religions worship, where the institutions conveye
kibe projects to the siate authority which would lease them back and reconve m}' z
yient of the bonds with lhnitations being placed on their uge before an{dr al’?{l ©
voyonce) Rocmer v. Board of Pub. Works of Md.. 426 U g, (97t
ld_mg a Harj._r]and statule that provided public 8id #n nie f;nrm of nor 5
ge .:nl grants, in the form of an annuai fiscal yvear subsidy, to eligille college !
Al universities an the basis that ji pas ' " os T

- 1 2 sed the three parts of the Femon test). Thes T
&1 Besantiaily extended the Limits of the child benefit test into higher ed];:ca:.?;i m

vpholding grants to students attendin igi i
went to {.he students and not the fnﬁiﬁﬁzz:,gy:f&: ors reroncle tha
Witiera v. :.F.Faslimgmn Dep't of Serva. for the Blind, 474 1.5, 481 (1886} (hold
h t-!;ha First ﬁ.nliem‘:lment did not preclude a staie from extending aid unde "
: th?.l rehebililation assistance Prograin fo blind student whe chose to stud ‘rail
hrigtian college to become o Pastor, missionary, or youlh director on the bjerts't
rlit?.].ﬂ help was generally availuble without regard for the sectarian o y
Hnan nature of the instibution}, rehy demied, 475 IS 10491 tlQSEIf T'T':"]_'l"
o Court of Washington in Witsers 5 Stafe of Washington Commission :
FRiind, 77t P24 1119 {Wash. 1989), subs o for the

, 77 1] equently found that Jap, i
itution prohibited the use of public funds for religipus instruj?cf;ﬁe " the state

® Dennis J. O'Brien, President Emeritus of the University of Rochehester, hag
exprassad the fear that that while the poteniial loss of state funding should give
pause to the hishops, the even greater concern is that Cathelic colleges and
universities will return to an intelectual ghetto. See Dennis J. O'Brien, Living by
the Loopholes, AMERICA, July 31, 1998, at 18; see afsa . King Alezander & Klintog
W. Alexander, The Reassertion of Chaveh Dociring in American Higher Education;
The Legal and Fiseal Implications of the Ex Corde Feclesiae for Cotholic Colegess
and Universities in the United States, 20 J. L. & EpUc. 149 (2000). See our 38
respomse, Charles J. Husso & Bavid L Gregory, The Constifutiona! Vitality of Bx
Corde Erelesiae, and o Response io the Alevanders' Bespair, 29 J. L. & Edu
(fortheeming 2000},

¥ The U.S. Supreme Court's relucience to assist religious schools coalesced
Lemon v, Enrizrman, 403 ELS. 602 (1971), where the court struck down sid programe?
in Maryland and Rhode Island en the basis of Ferion's now seemingly ubiquitoug
test which requires that government interactions with religions instilutions have 5
secular legislative purpose, a principal or primary effect that neither advances n
inthibits religion, and avoids excessive entanglement. See id. at 612-13. This judicfal
reluctence has dissipated in the face of the reinvigorated child benefit test. &,
Agostini v, Felton, 521 1.8, 203 (1997) (dissolving an injunction prohibiting tha on.
site detivery of Title I servicea to children enrolled in religiously affiliated now
public schools in New York City, where sulficient safeguards were in place to ensure

Hlore recent. case, se

» M For an extensive dig i i - ; W
that th dradere was no excessive entanglement with religion); Zobrest v. Cataling 3 sly affilizted m]lege;u:::gm}}:: Ermr decisions finding no bar 10 funding i
Foothills Sch. Dist., 509 U.S. 1 (1993} (permitting the on-site delivery of the servics s ote 93; see also Gerald V. Bradiey. Lors 3 note 39, and Russo & Gregory o
af a sign language interpreter for a Catholic high school student in Arizons on the Civil Law, 23 FELLOWSHIF GF CA';‘I[ ESC Sag e ECH Best Friend May Be %
graund that the bemefil went to the student and not Lo the schoalk; see afso Charles Fpropriety and tawfulness of Catholis facuil‘ hjff'{ LﬁHl; Q. 24 1199m {dis!:ussing o
J. Russo et al., Siate Aid fo Refigiousty Affitinted Non-Public Scheols: An Emerging L mid® to “pervasively sectarian” sclmn-llg N under Ex Corde Frelesiae and @
'T.-:end or Same Uf_d Same Old?, B J. RES. ON CHRISTIAN EINIC., No. 2, 267-80 (19993 - - " Hecant comments by Bishop John J5 i.eihra:] t, wh %
ﬂlsc:l_iaszg}the history of and parameters of state aid under Lemon and the child drafted the norms Emplementing Ex le'de Eﬂdes;t;fww;e}:lef;.’:d FhetmEnm;tt]aae
nelit best). . e and universities, rei 1 ‘ring to Catholic
% Faor early cases involving higher educalion, see Tilton v. Richardson, 403 118 mic institutions, f.helirr:::ferrajfﬁ,::?; ;:[]ifr;hal. th.e bishops expect that “as T
672 (1571} (distinguishing Lemon on the ground that faderal mid for church-related 3 also that the porms must be implemented .f_“aiFsl lnterlnaI to the institution," N
colleges and univer_*sities under Title I of the Bigher Education Facilities Act g sble federal and state Taw, regulations ";11 ight of Iell.E'l:aIit: Provisions of >
1963, which provides construction grants for buildings and facilities, wagy ifity of Cathotic Educotion N:orms AM and procedures. " Bishop Stresses m

ERICA, Feb. 18, 2000, gt 4,
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their charges 1¢ be pastors, the shepherds of their flocks,
Prodigal Lhough some may be, the law schools al Catholic
universities are clearly within the ambit of the bishops’ pastoral
lunetions, cares, and responsibilities. The Calhotic law schools
deserve the besi bishops that Lthe Spirit can provide. The most
practical and immediate tool may be the aggressive adapialion
and implemenlalion of affirmalive action principles to hire
Catlholic facully, supplemenled by the oversight of a national
vicar for education, for example.

Of course, these are only preliminary observalions abont
this “work in progress.” Over ihe next several months, indeed,
years, &x Corde Fcclesioe will progress within the pilgrim
Church. At the same time, the employment relationship of the
Calholic law professors in the era of Ex Corde Ecclesiae will be
delermined by a challenging and demanding, but ultimately
more rewarding, fullilling, and meaningful contract with the
Jehn Paul H Calbolic University Law Schoo! as employer. H wiil
alse redound lu the benefit of students, Facully, the profession,
the public at large, and the Church. Individuels who are
commitled to lhe witnessing of the Faith are entitled to, and
bound to, Lransform indifferent and perhaps even ugly hostile
environmenls inimical fo the Church inte communities receptive
lo Catholie leaching, scholarship, and service. Qur students,
Iaculties, staff, administrators, and graduales, whalever their
faith Lraditions, and the Church, nol to mention society at large,
deserve nothing less. On that fufure day, the John Paul 11
Catholic Universily Eaw Schoot will deserve Lo be called Great—
for great il shatl he.
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