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‘tyrannical imposition’ by court

By Michael Pakaluk

resident Lincoln once ask-
Ped apmg visitors tg the

White House: “IF we decid-
ed to call the tail of a horse a
leg, how many legs, then, wouid
a horse have?' His visitors
quickly answerel, "Flve, of
colrse™ "No, nol true,” repliad
Lincoln, “The horse would still
have four legs. Just becabse
you call a tail a leg, doesn't
make it ajeg.” ’

Lincoln was teving to teach
his visitors that our verbal and
legal categories have to corre-
spond to reality. In particular,
just because Soulhorn states
called a black man a “slave"
and sald lhe was someone's
"proparty” dldn't make [t so. A
tlack man is 2 human belng
with dignity, no malter what a
slaveholder claims.

A modern-dey Lincoln might
simllarly ask the cltizens of
Massachuselts: “Suppose the
Legislature poes along with the
Supreme Judlelal Court and
declares that two men or two
women can apply for licensss (o
be married; How many homo-

sexual marrigges will there be,

then, in the state?" If you star-
od couwnting hoimosexual cou-
ples, you'd be on the wrong
track. The coffect atiswer s
Nune. Two men or (wo women
can't get married. They. can be
crotic partners or good friends,
but they can't be husband-and-
wife marrled. Just because the
eourt starts calling such a rels-
tionship “marriage” doesn't
make jt so.

Our legal salcgories have to
track reallty, and, as Geqrge
Orwell taught, we'll quickly fall
into tyranny if they don't. Don't
believe te? It's easy to. show
how exactly the same proce-
dures and reasoning thal lead
to “homosexual inaeriags” can
lead 1o nther, tyranoical npo-
sitions, -

Consider this. I's (he year
2030 and the 3JC now decides as
follows; “Frum Lhe polnt of
view of the law, homosexual
and Theterpsexusl  couples
should be on completely equal
grounds. Bul it's unfair that
only heterosexual married cou-
ples can have offspring, where-
as homosexual married couples
catnot. To correct this unbal-
ance, the state wlll therefore
redlstrlbule offspring, taking
them from heterosextal eou-
ples and reasslgning them to
homosexual couples.”

“That's a ridiculous supposl-
tion,” you say. “It would never
happen” Yet pcople who are
over 30 ycars old remember a
time when it would have been
absolutely ridiculous lo sup-
pose that homasexual marriage
would ever be lmposed.

“But no onc wowd ge along

with it you urge. “People

would object.” But *homosexu-
al marriaga” i2 hot now being
adopied by da:noc;atlc means

(did you ever vote on i), nor
could it be, precisely because
people would object, Rather, it's
boelng lnposed through a 4-3
dectsion by inembers of a rul-
ing ellta, That people would
object meana little {o activist
courts; In fact, it spurs them on.

And has anyone noticed how
blase everyvone scems to be
about thiz? A court has just
decreed: “Your categories of
marrlage are gll wrong, Weo
require that hencefoith you
must lreat (wo men as mar-
rlod," and we're maleep. If they
can get away with this, they'll
only get holder.

“Byt the stale can‘t do that, It
crn't take people’s children
away!" IL can do cxactly what
we allow It to do. And, in any

Qur lagal categories have
lo track reality, and, as
George Orwall faughi, we'll
guickly fali into tyranny if
they don't,

case - (the eourt might say)
sveprything depends on how ong
defines the word “children.”
Supposs we redellne “parent”
and “ehild" as follows: A
“child" is a minor whose cus-
tody s entrusted by the state to
an adult; a “parent” is an adult |
to whose custody the slale
entrusts a minor chlld I we
redefine those lorms in (hat
way, then (the court could rea-

g0n) the state wouldn't Le Lak-

ing anyone's “children” away
from them, when It reassigns
the offspring of helerosexual
marriages to homosexual cous
ples. "Children" in this sense is
u purely legal ecategory, and
how "children” in thls purely
iepal senme are dlstributed
amaong couples should conform
to standards of fairneas and
equatity.

“But surely the court could-
n't propose such a ridiculous
redeflnition and get away with
it. That's foollsh wordplay ~-an
absurdlty — not sound legal
reasoning.” But the court has
proposed a comparably ridicu-
lous redefinition of marriupe
and apparently is gelting away
with it.

Marriage has always meanl:
the one-flesh, unconditional
union of A man and a woman
for the purpose of founding a
family. Without blushing, the
court has redefined it as! an
exclusive commitment of two
persons te each othor as spous-
a8,
This is clearly a nonsense
definition, concocted just to

e

achleve the desired political
cnd, What does "exclusive"
mean in thic context? What
does it mean to say they are
committed to each othor as
spouses? But the court wasn't
embarrassed to serve up that
kind of non-scnse and impose it
Ol everyons,

“But people dispuie over
marriage,” you say, "yet every-
cne  knows that ‘childres
means the biglogical ofspring
of parents. This biologieal con-
nection implies a right that par-
ents have, which is prior to the
autlority of the state. The bio-
Ingical relationship sels a Llimit
{0 the authority of the state,”

Ah, but thers 5 a broader
meaning ol “children,” after
all: Peaple adopt children and
call them "my chlldren.” Does
n't this show that procreation s

. not essential to the parent-chlld

relationship. (A stupld argu-
ment? That's how the 5JC rea-
soned about marriage; Becauss
we aitow elderly and infertile
souples 1o get married, the
court argued, procreative ablli
ly is irrelevant lo marrlage.)
I[n peneral, onco we deny that
lhe procreative relationship
between man and waman is tho
basis in nature [or the authorl-

"ty that man and wotan have to

be married, theh there i5 no
reason to claim that the procre-
alive relationship between par-
et and children is the bagls
[ar the authority of parents to
ralse their biological chiidran.
Our legal calégories are limited
hy natore in both ecases or in
nejther.

Deflne Lyranny =~ the oppao-
site of liberty — as the denlal
that the state’s power Is limited
by clzims which arise by
nature and which are therefore
prior to the state, 1t’s easy to S0
that the SJC, in dictatorlally
hmposing a strange defllnllion of
marriage on the common-
wealth, by a slim 4-3 majorily
(with a single Judge thus mak-
ing lpw for all of ns) was tyran-
nical in is procedure, since the
court behaved just like an oli-
garchy.

Whal's harder io see, but trug
nonetheless, is that the 5J/C's
decision is tyrannical 8lso i (18
substance, If by a court's decl-
slon two men (or two women)
can gel married, thep by a
eourt's decision black may be
white and whille may be plack
— and, for all we know, chil
dren may belang origlnally to
the state, and 2 1ail may be a
leg.

Far wiser to return to the
good sense of & Lincoln and say,
"N, you can’t do that. We'll not

stand for It. Two men can't get

married. And no -cobtl can
make Lt so." .
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